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NOTES OF THE WEEN 











False Alarm of Crime 


False alarms of fire are punishable 
by heavy penalties, for the good reason 
that this senseless kind of hoax may 
have serious consequences if men and 
appliances are diverted to the scene 
of the supposed fire when their presence 
is really required elsewhere to deal 
with fires endangering life and property. 
A false alarm about crime is less 
common, but hardly less blameworthy. 


The Yorkshire Post reports an in- 
stance from Belfast where, it appears, 
a hoax was perpetrated on the police 
by university students as part of a rag. 
A robbery was staged at a jeweller’s 
shop, and the proprietor and valuables 
disappeared, exactly how does not 
appear. At all events the result was 
that an assistant returning from lunch 
and finding the shop in disorder and 
the owner absent, dialled 999 and the 
police were set in motion, roads being 
blocked, suspects questioned, and a 
large number of police being devoted to 
the hunt for the supposed criminal or 
criminals. After two hours the police 
were informed by telephone that the 
affair was a hoax, and on their visiting 
the university they found the proprie- 
tor of the shop and the missing 
jewellery there. Thus a great deal of 
police time was wasted and men were 
made unavailable for other and more 
important duties. Another unfortunate 
and no doubt unforeseen result of this 
thoughtless escapade was that the wife 
of the shop owner collapsed on hear- 
ing that her husband was missing. 

Students’ rags are well enough when 
confined to students and not carried too 
far. Sometimes they can even be 
sufficiently light-hearted and inoffensive 
for the public to be amused by watch- 
ing them, especially when the rag is 
part of an effort to collect money from 
the public for a good cause. It is when 
they go too far and involve the public 
in discomfort and annoyance, or when 
some individual is subjected to personal 
inconvenience or distress that they be- 
come intolerable. We commend the 
good sense of a body of students who 
recently resolved that rags should never 
be so conducted as to cause nuisance 
to members of the general public. 


Short Sentences 


Short sentences constantly come under 
criticism on the ground that they give 
the prison authorities no opportunity of 
constructive reformative work, and that 
they take away, in most cases, that 
dread of imprisonment that is felt by 
most people who have never been to 
prison. On the other hand, magis- 
trates sometimes feel that there is no 
alternative to a prison sentence, as a 
deterrent to other potential offenders, 
yet consider the imposition of a sub- 
stantial term as unnecessarily severe. 

A Scottish Judge, Lord Guthrie, 
touched on this question in addressing 
a conference of the National Associa- 
tion of Probation Officers in Edinburgh, 
and he took the point that the idea 
that a short sentence was a measure of 
leniency was by no means always 
sound. As reported in The Scotsman, 
he said “I have in my experience be- 
come increasingly doubtful about the 
value of, and the need for, short prison 
sentences in many types of cases. It is 
sometimes thought that a short prison 
sentence is a lenient sentence, but this 
is not necessarily so. A short sentence 
may be a major disaster having domes- 
tic, social and economic consequences 
which may endure for a lifetime. It 
involves the whole family in the punish- 
ment and may break up a home and 
lead to the loss of friends and employ- 
ment.” 


While we do not suggest that short 
sentences are never justifiable, we think 
Lord Guthrie has indicated a good 
reason for hesitating and considering 
all other possibilities before passing 
such a sentence. 


Larceny and a Question of Abandon- 
ment 


Things of which the ownership has 
been abandoned are not capable of 
being stolen. If there is any ground 
for supposing that the prisoner may 
have believed the article found to have 
been abandoned by its owner, the jury 
must be carefully directed with regard 
to the matter, since, if the jury find 
that belief as a fact, the prisoner is 
not guilty. The law is thus stated in 
Archbold’s Criminal Pleading, 33rd 
edn. p. 574, where various authorities 
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are cited including R. v. White (1912) 
76 J.P. 384. 


The point was raised by the learned 
clerk in a case which came before 
Temple Cloud magistrates, reported in 
The Western Daily Press. The defendant 
was accused of stealing coal from a tip, 
and pleaded guilty. The charge related 
to 34 cwt. of sub-standard coal, which 
had been found by a colliery official in 
the defendant’s car near the tip. When 
the court was informed that the defen- 
dant had said “I did not know I was 
doing wrong. I thought the coal had 
been thrown away. There were several 
more taking it,” the clerk very properly 
intervened and said to the defendant 
“ Are you sure you want to plead guilty 
to this charge? You are accused of 
larceny. That is not the same thing 
as saying you took something because 
you had reason to believe it was 
abandoned.” Nevertheless, the defen- 
dant adhered to his plea, adding that 
there were hundreds of others doing 
what he had done. An inspector said 
that was true, and the case had been 
brought to draw public attention to the 
matter. It was stated that though the 
coal was dumped in a tip it was valued 
at 5s. a cwt. and no one was allowed 
to take it without permission and 
notices to this effect had been put up, 
but were often damaged. The defen- 
dant said he had not seen the notices. 
The magistrates made an order of con- 
ditional discharge. 


Encouraging Crime 

Time and time again in police reports 
one reads appeals by chief constables 
to the public to help in the prevention 
of crime by taking reasonable care to 
protect their own property, and, in par- 
ticular, reference is often made to the 
practice of leaving cars unlocked with 
the key in the switch. There are still 
too many drivers who ignore this 
appeal. In The Birmingham Post of 
April 29 is a report of a case in which 
the owner left his car in the street, 
unlocked, with the ignition key in the 
switch at 9.40 p.m. The result was that 
a 21 year old man who had never 
driven a car in his life was able to get 
into the car and drive it, thereby com- 
mitting the offences of taking and driv- 
ing away the vehicle without the 
owner’s consent, driving without insur- 
ance and driving without a licence. He 
also, it seems, came into collision with 
a stationary vehicle. Nothing which he 


did was justifiable, but his explanation 
was that he saw the car, and on an 
impulse he tried the door and found it 
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open. If this is true it would appear 
that had the car door been locked it is 
highly unlikely that he would have been 
able to commit the offences of which he 
was guilty. Although they are not so 
guilty in law persons who by their care- 
lessness facilitate the commission of 
offences in this way are, in effect, aid- 
ing and abetting the commission of 
those offences. It is a pity that there 
seems to be no effective way of per- 
suading them to play their part as 
citizens and to do their duty in helping 
to prevent crime. 


Chasing and Stopping an Offending 
Driver 

Police cars sometimes appear in the 
headlines as having taken part in 
exciting chases after cars driven by 
persons who are thought to have com- 
mitted some offence which warrants 
their arrest. Police drivers who are 
concerned in such chases have a con- 
siderable responsibility to bear because 
they must not, in their efforts to effect 
the arrest of the alleged criminals, 
endanger the lives or safety of other 
persons. 


A driver who is not a police officer 
must be even more careful and will find 
it much more difficult to justify his 
actions, if he chases and tries to stop 
another car merely because he consid- 
ers that the driver of that car has com- 
mitted some road traffic offence and has 
failed to stop when he should have 
done. The Liverpool Daily Post of 
April 23, 1958, reports a case in which 
a defendant was fined £15 for failing 
to stop after an accident. It is stated 
in the report that this defendant took 
a bend too wide and collided with a 
car going in the opposite direction. He 
did not stop. The driver of the other 
car gave chase and later caught up with 
the defendant’s car. “ He blew his horn 
and signalled him to stop but he did 


not do so and —— had to stop him by 
forcing ——’s car into the side of the 
road.” 


Exactly how he carried out this 
manoeuvre is not stated. If in doing so 
he had come into collision with the 
other car it seems to us that he would 
have run a grave risk of being charged 
with dangerous driving. He had his 
remedy, by taking the number of the 
other car, to deal with the failure of 
the other driver to stop after the acci- 
dent at the bend. There are far too 
many accidents on the roads already 
and we cannot afford to run the risk of 
increasing them by attempts by offended 
drivers to force other drivers to stop. 





VOL. 


Car Passenger Liable for Negligence 

In The Times Law Report in the 
issue of April 26, 1958, is a report of 
the case of Baldwin v. Pearson in which 
the High Court held, on an appeal by 
the prosecutor by Case Stated, that a 
passenger in a car who carelessly and 
negligently opened a car door, so that 
someone on the road was knocked 
down, was properly convicted under 
s. 78 of the Highways Act, 1835, of 
hindering, by negligence, the free pas. 
sage of a person on the highway. The 
passenger had been convicted and fined 
in the magistrates’ court and had 
appealed to quarter sessions. The 
recorder found that the defendant 
opened the nearside door of the vehicle 
in which she was a passenger in such 
a manner that the door hit the back 
and foot of a pedestrian on the pave- 
ment and injured that pedestrian. The 
Lord Chief Justice, having stated that 
the passenger carelessly and negligently 
opened the door and knocked down 
someone on the road, continued that it 
had been alleged that she could not be 
convicted of any offence because she 
was not driving the car. Section 78 
provided that “if any person shall .. . 
by negligence hinder the free passage of 
any person . . . on any highway” he 
shall be guilty of an offence. The 
recorder considered that the section did 
not apply to a passenger in a vehicle 
and therefore the defendant had not 
committed an offence against the sec- 
tion. Lord Goddard said that a pas- 
senger in a vehicle is a “‘ person” and 
in his opinion the matter was too clear 
for argument. Hilbery and Donovan, 
JJ., agreed. 


Shears v. Matthews (1948) 113 J.P. 
36; 2 All E.R. 1064, was decided on a 
different part of s. 78. In Watson v. 
Lave (1950) 114 J.P. 95; 1 All E.R. 100, 
the person who opened the door of a 
car so that a passing cyclist was injured 
was the driver. 


Mines Given Away 


In The Yorkshire Post of April 28 
there is an account indicating what 
happened to disused lead mines in 
Derbyshire. It is stated that 17 lead 
mines were given away by the Great 
Barmote Court of Wirksworth. The 
Grand Jury of the Court for the Soke 
and Wapentake of Wirksworth, the 
authority which administers the ancient 
Derbyshire lead mining laws gave away 
the mines under a law which states that 
if a mine is not worked to the satis- 
faction of the jury it can be disposed of 
to a new owner. The mines were given 
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to certain quarry owners who already 
owned other mines in the district. An 
official stated that the mines had been 
disused for many years, and some of 
them have not been worked for at least 
100 years. 

22 Halsbury, 2nd edn., contains a 
considerable amount of information 
about the Derbyshire lead mines, and 
it is stated at p. 848 that the non-work- 
ing of a mine or vein for no sufficient 
reason is a cause of forfeiture, in which 
case it may be given by the barmaster 
to any person willing to work it. The 
authorities quoted are the High Peak, 
etc. Act, 1851, and the Derbyshire, etc., 
Act, 1852, and Wake and Hall (1880) 7 
Q.B.D. 295. 

The Great Barmote Courts and the 
Small Barmote Courts are ancient 
courts, described in 8 Halsbury. They 
are now regulated by statute and are 
Courts of Record. The Judge may be 
either a barrister or a solicitor. The 
officers of the court are the head bar- 
master and deputy barmasters. At the 
Great Barmote Courts a grand jury is 
sworn, and matters concerning mining 
rights are dealt with. The Small Bar- 
mote Courts are concerned with actions 
of title, trespass and debt. 


Making it Hard for the Police 


We cannot imagine that the police 
derive any particular satisfaction from 
prosecuting motorists for parking and 
obstruction offences, indeed the number 
of cases in which a caution rather than 
a prosecution is used shows that they 
prosecute only because they have a 
duty to keep the highway reasonably 
clear for the passage of traffic. Most 
motorists try to be reasonable in park- 
ing their vehicles for necessary periods 
but a too large minority seem to con- 
sider only their own needs and conven- 
ience, and they add quite unnecessarily 
to the difficulties of the police. An 
example of this seems to be provided in 
the report, in The Birmingham Post of 
April 19, of a case of a woman sum- 
moned for causing obstruction for one 
hour 20 minutes, for which she was 
fined £3, for parking in a unilateral 
waiting area (fined £2) and for failing 
to move her car on the instructions of a 
police officer (fined £2). 


According to the report she came 
back to the car 25 minutes after she 
had left it in a “no waiting” area 
and when the officer spoke to her her 
reply was “I haven’t finished my shop- 
ping.” The officer asked her to move the 
car to the other side of the street, but 
she ignored this request and went into 








a shop. When spoken to later about 
the offences she replied “ This is one of 
those officers who go around doing 
nothing.” 

It was stated in court that this woman 
had nine previous convictions for ob- 
struction with a car and one for park- 
ing in the approach to a crossing. 
Courts can have no sympathy with any 
person who shows, by persistently 
offending, an intention to ignore the 
law ; their duty in dealing with such 
cases seems to be to ensure that the 
penalties imposed make it so unprofit- 
able for the offenders that they are 
persuaded that it is better to obey the 
law. 


Two Records 


At the East Sussex quarter sessions 
the deputy chairman noticed Mr. 
Arthur Broadbent sitting in the spec- 
tators’ seats, and said it was the first 
time for about 63 years that Mr. 
Broadbent was not in his usual place, 
he having retired on March 31 from 
the office of treasurer of the court. This 
length of faithful service is a record 
which not many men in the public 
service have been able to equal, and 
Mr. Broadbent might well be proud of 
it. However, he seems to have taken 
no less pride in what he called his crim- 
inal record, which it appears was a 
conviction in 1896 for riding a bicycle 
in a manner dangerous to the public. 
He said he had always been very proud 
of it, but he did not say why. 


It is a curious fact that old gentle- 
men are very fond of referring to 
youthful escapades in which they took 
part, even if they amounted to criminal 
offences, perhaps because in retrospect 
they see themselves as dashing young 
fellows. We once heard a High Court 
Judge tell an after dinner audience that 
he had appeared in court in many posi- 
tions including the dock. He did not 
vouchsafe any details of his offence, but 
we can be quite sure it was nothing 
seriously to his discredit. 


Desertion the Result of Religious 
“ Obsession ” 

Difference of religion or sect does 
not by any means mean that husband 
and wife cannot live happily together, 
and probably most of us can think of 
marriages of this kind that are quite 
successful. What is likely to wreck a 
marriage is bigotry or intolerance by 
one or both parties, and the desire to 
impose religious creeds or practices 
upon a spouse. 
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In Fletcher v. Fletcher [1945] 1 All 
E.R. 582 it was held that a wife need 
not live with her husband in a religious 
settlement to which she feels she has no 
calling. In that case the wife went so 
far as to try life in the settlement befcre 
deciding against it. The husband with- 
drew from co-habitation and was held 
to be guilty of desertion. 


Another case resulting from religious 
differences between husband and wife 
was Patching v. Patching (The Times, 
April 25). In this case a metropolitan 
stipendiary magistrate had made a 
maintenance order on the ground of 
desertion. He found that the husband 
had broken up the matrimonial home 
by reason of his “obsession with a 
religious movement known as Jehovah’s 
Witnesses,” which resulted in a course 
of conduct in which the husband 
“‘ showed no interest in his wife despite 
the fact that he knew he was driving 
her to distraction,” that if the wife had 
remained in the home she would have 
had a bad mental breakdown, and when 
she left, her husband thereby deserted 
her. The husband appealed, and the 
Divisional Court (Lord Merriman, P., 
and Stevenson, J.) dismissed the appeal. 

Stevenson, J., delivering a judgment 
with which the President agreed, pointed 
out that the wife had joined the sect 
so that she and her husband might have 
a common interest, but so stringent 
were his demands about her conduct 
that life became such as no reasonable 
person could be expected to endure and 
she left the home. The learned Judge 
distinguished the case from that of 
Buchler v. Buchler (1946) 110 J.P. 335; 
[1947] 1 All E.R. 319, and said that 
even if criticism of the word “ obses- 
sion ” was justifiable that did not matter 
if the evidence showed that the hus- 
band’s conduct went beyond the “ wear 
and tear” of married life. There was 
evidence that the husband had directed 
expulsive words at his wife, who was in 
delicate health and of sensitive disposi- 
tion. He also stipulated that if she 
returned to him she must take a “ rule” 
as to her mode of living according to 
the religious sect. The husband was 
guilty of constructive desertion. 


Prisoners’ Work 


In spite of many difficulties, the 
Prison Commissioners are making some 
progress in relation to work done by 
prisoners. The Kent Messenger of 
April 4 describes some of the activities 
at Pattison’s Farm, Aldington, near 
Ashford, the farm prison without bars. 
At present the prison, which has accom- 
modation for 80 men, houses 45, all 
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men nearing the end of their term at 
Maidstone Prison, who it is felt will 
benefit by a course of preparation for 
freedom. There are various amenities, 
and recently a new chapel built by one 
man at practically no cost in six 
months, was dedicated. This chapel is 
a converted loft in an old barn, and is 
described as of real beauty and dignity. 
The builder of the chapel is an expert 
worker in wood who was given a kit 
of tools and supplied with timber taken 
from a borstal institution, rough cut 
at Maidstone prison. The chancel rails 
and lectern are made from a tree which 
used to grow beside the barn, the altar 
is chastely carved, and there is a fine 
wooden chair and litany desk. Attend- 
ances at the church will be voluntary 
and facilities will be provided for men 
to see the rector of Aldington in 
private. 

This is a fine example of useful and 
enduring work by one prisoner. The 
whole atmosphere of this prison without 
bars is evidently quite unlike that of 
an old fashioned prison. The men 
work hard in the fields, and, says the 
report, local farmers pay trade union 
rates for their services, of which the 
men themselves do not receive more 
than 4s. a week. The life is said to be 
tough but healthy, and the place to be 
rather like a modern Army camp. 


River Board Precepts 

Section 10 of the River Boards Act, 
1948, enables a board to apportion its 
expenses among the county councils 
and county boroughs wholly or partly 
included in its area on the basis of the 
rateable values of the several author- 
ities included in the board’s area. Save 
with the consent of the majority of 
members of the board appointed by 
counties or county boroughs the precept 
must not exceed a 4d. rate. 

This apparently unexceptionable pro- 
vision causes in practice difficulties and 
inequitable allocation of charges in 
certain cases. We do not refer here to 
the fact that for the purposes of appor- 
tionment the rateable values taken are 
those in the valuation lists on April 1 
in the financial year preceding that to 
which the precept relates, although the 
use of figures so much out of date has 
been criticized. 

The point that is made with em- 
phasis by the sufferers and which we 
have in mind is that because rateable 
values are required to be used as the 
basis of apportionment no regard can 
be had to the reliefs granted under s. 8 
of the Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955. This is 








particularly important in places such 
as university towns where the s. 8 
reliefs are very large indeed. It is no 
exaggeration that in a county such as 
Cambridgeshire, because of the relief 
given in Cambridge, the amounts paid 
to the River Board are several thousand 
pounds larger than would otherwise be 
the case. 


It will be recalled that similar in- 
equities have operated in the past in 
connexion with exchequer equalization 
grants. These, however, were rectified 
by s. 4 of the Rating and Valuation 
Act, 1957, which amended part I of the 
Local Government Act, 1948, so that 
calculations were based on rateable 
values as reduced by s. 8 relief and 
grants paid accordingly. 

We understand that although the 
River Boards’ Association and the local 
authority associations are agreed that 
an amendment of s. 10 of the River 
Boards Act is desirable it will not be 
possible to include the requisite clause 
in the Local Government Bill and 
amendment will have to await the intro- 
duction of a subsequent Bill. 

This is a pity: what is right for the 
calculation of the equalization grant 
must be right for river board precepts. 
We trust that correction of this obvious 
anomaly will not be long delayed. 


Funeral Expenses of Stillborn Child 


A metropolitan borough recently 
applied to a metropolitan magistrates’ 
court for an order for payment of 
funeral expenses under ss. 50 and 56 
of the National Assistance Act, 1948. 
On December 16, 1957, a man reported 
to the borough’s health department the 
birth of a stillborn baby, of which he 
was the father, and he asked that 
arrangements be made for the burial. 
In due course the borough twice wrote 
to him claiming £1 13s. 6d. for the 
expenses incurred. As their letters were 
ignored, they asked the court to enforce 
payment as a civil debt. 

The defendant denied liability on 
the ground that he could not be liable 
for the funeral expenses of a child who 
never lived. Nevertheless an order was 
made against him. 

There seems to be something in the 
point that there was no power to make 
the order. Section 50 (1) of the National 
Assistance Act, 1948, clearly imposed 
on the borough the responsibility of 
arranging for the burials or cremations 
of persons found dead within its limits. 
Section 56 (1) provides: 

“Without prejudice to any other 
method of recovery, any sum due under 


this Act . . . to a local authority shajj 
be recoverable summarily as a iyi 
debt.” 


The borough’s claim also depended 
upon s. 50 (4) which provides: 


“ An authority may recover . . . from 
any person who for purposes of this 
Act was liable to maintain the deceased 
person immediately before his death 
expenses incurred under subs. (1) of 
this section .. .” 


These words are clearly limited to 
persons who have lived. They contain 
nothing to make them applicable to a 
baby that was dead at birth. It may be 
that the parliamentary draftsman never 
contemplated the possibility of a parent 
taking advantage of such a submission 
as this defendant made. This does not 
mean that the local authority is left 
with no legal redress at all. An action 
in the county court, based perhaps upon 
breach of contract or quantum meruit, 
might succeed. 


Doctors as Administrators 


A good medical officer of health 
must be a good administrator but at the 
same time it is clearly necessary that 
he should have a sound medical know- 
ledge. But need the chief administrator 
of a mental hospital be a doctor? 
Before local authority hospitals were 
transferred to the National Health Ser- 
vice the chief officer was a medical man 
and was known as the medical super- 
intendent. The chief administrative 
officer of the voluntary hospitals, in- 
cluding the teaching hospitals was 
always a layman. Non-medical men, 
particularly in the hospital and local 
government service, have always argued 
for the place of the layman and doctors 
have generally argued that the chief 
administrative officer, such as the super- 
intendent of a mental hospital, must be 
a doctor. 


It is interesting, therefore, to note the 
views of a doctor, himself a medical 
superintendent. Dr. D. H. Clarke, who 
is medical superintendent of the Ful- 
bourn hospital, Cambridge, in an article 
in a recent issue of the Lancet says the 
doctor who becomes medical superin- 
tendent soon finds out how limited he 
is. Dr. Clarke enumerates the great 
variety of jobs which he must do. Some 
of these he can hand over to others but 
he must remember that there is a loss 
of definition when he does. As he says, 
a bad administrator is a disaster for 
any hospital, be he medical or lay. Dr. 
Clarke expresses the view that doctors 
do not generally make very good 
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administrators. All their training has disadvantage 
been away from this. The good 


administrator must not pose as an 
expert but the doctor by his whole 
training is taught and expects to be an 
expert. So it is suggested that the 
doctor medical superintendent is at a 
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in meeting committee 
members who are themselves magis- 
trates, councillors and aldermen—accus- 
tomed to judging the affairs of their 
fellow men and making decisions affect- 
ing the lives of others. If therefore a 
superintendent, as also a medical officer 
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of health, wishes to carry his committee 
with him he must learn to justify his 
policy on the sound well based ground 
of the general good. Should not there- 
fore the general pattern of administra- 
tion of the hospital service be accepted 
in the mental health service ? 


THE MAKING OF AFFILIATION ORDERS AT THE 


SUIT OF A 


CUSTODIAN 


[CONTRIBUTED] 


It is proposed to consider in this article whether the 
custodian of an illegitimate child (not being a local authority) 
can himself obtain an affiliation order in respect of it. 

The Affiliation Orders Act, 1914, s. 3, provided as follows: 

“ Notwithstanding anything in this or any other Act, an 
affiliation order may, on the application of the person for 
the time being having the custody of the child either legally 
or by any arrangement approved by the court, be made or 
varied by a court of summary jurisdiction so as to provide 
that the payments to be made thereunder shall be made to 
that person.” 

On April 1, 1958, s. 3 was repealed and replaced by s. 5 (3) 
of the Affiliation Proceedings Act, 1957, which reads: 

“ An affiliation order may, on the application of a person 
other than the child’s mother who for the time being has 
the custody of the child, either legally or by any arrange- 
ment approved by the court, be made or varied by a mag- 
istrates’ court so as to entitle that person to any payments 
to be made under that order.” 

The Act of 1957 is a consolidating Act and it is therefore 
presumed to make none but minor alterations in the existing 
law. It will nevertheless be argued that a change in the law 
may have been effected by the new Act, possibly by inad- 
vertence; there is the additional difficulty of knowing what 
the existing law is because of the lack of cases and argued 
opinions upon s. 3 of the Act of 1914. 


The Meaning of “‘ Custodian ” 

The term “ custodian ” will be used throughout this article 
to cover the term used in both the cited sections, “ the person 
for the time being having the custody of the child either 
legally or by any arrangement approved by the court.” This 
term clearly includes individual fit persons to whose care a 
child has been committed under the Children and Young 
Persons Act, 1933, ss. 57, 62 or 64, guardians appointed under 
the Guardianship of Infants Acts, 1886 and 1925, whether 
appointed by the court or by deed or will (see In re A (1940) 
164 L.T. 230) and persons with whom a child is placed under 
the Boarding-Out of Children Regulations, 1955. There may 
also be rare cases where the Divorce Court has given custody 
of an illegitimate child to a person who is not its mother. 

It can be argued, not without hesitation, that the two sec- 
tions under consideration themselves confer a special juris- 
diction on magistrates’ courts to approve arrangements for 
the custody of an illegitimate child, where it is desired to 
invoke the sections for making or varying an affiliation order ; 
Where such an arrangement has been approved by a magis- 
trates’ court, then the section can be operated although the 
custody of the child has not been committed under any of 
the enactments, etc., mentioned in the last paragraph. Support 
for this argument comes from the fact that, as in all the cases 





mentioned in the last paragraph some person has custody 
“legally,” the words “or by any arrangement approved by 
the court ” must be given some meaning and the only obvious 
meaning is that they confer an additional jurisdiction on 
magistrates’ courts. Further, as most of the provisions of 
the Guardianship of Infants Acts do not apply to illegitimate 
children (Re C.T. (An Infant); Re 1.T. (An Infant) (1956) 
120 J.P. 566; 3 All E.R. 500), a child not with its mother 
could not have its custody legally transferred to any person 
without its being made a ward of court or “care and pro- 
tection’ proceedings being started or its being taken into 
care. Obviously, where it was being properly looked after, 
there would be no question of a fit person order or being 
taken into care. If custody of an illegitimate child cannot 
legally be given to any person save in a very few circum- 
stances, then the words of ss. 3 and 5 (3) fill a gap in the law 
and can properly be interpreted to allow a magistrates’ court 
to approve arrangements for its custody in such cases. An 
example would be where the mother is ill, insane or abroad 
or has died and the child is being looked after by her parents. 
Its welfare surely requires that there should be some person 
in whom its custody is vested; as there is no other statutory 
provision available, then ss. 3 and 5 (3) are apt to permit an 
arrangement to be approved. Indeed, it is difficult to see 
what other meaning the cited words relating to arrangements 
approved by the court can bear although exactly what rights 
of custody are vested in a person whose arrangements have 
been so approved is not clear since it seems that he has not 
custody “legally.” A power in magistrates to award custody 
to other persons would not be new; where an affiliation order 
is in existence and the mother is dead, insane or in prison, 
the magistrates may appoint some other person to have 
custody and receive payments (Poor Law Amendment Act, 
1844, s. 5; Affiliation Proceedings Act, 1957, s. 5 (4)). The 
argument against the view that the sections confer a special 
right on magistrates’ courts to approve arrangements for 
custody is that they do not specifically say so; such right, 
instead of being conferred by direct words giving it to courts, 
is conferred by oblique reference. Such a wide new power, 
it can be argued, would not be given in that manner. The 
matter is touched upon at 84 J.P.N. 188. 


As local authorities who have custody of an illegitimate 
child have the right themselves to obtain affiliation orders 
under the Children Act, 1948, s. 26, it is unnecessary to con- 
sidet their rights under s. 5 (3) of the Act of 1957. 


Variation of Orders 

No difficulty arises where an affiliation order has been 
obtained by the mother and the custodian wishes it to be 
varied so as to provide for payments to himself. The Magis- 
trates’ Courts Rules, 1952, r. 35, provides that an application 
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under the Affiliation Orders Act, 1914, s. 3, shall be by 
complaint for an order and presumably all the custodian 
need prove is the making of the affiliation order and the vest- 
ing of custody in himself (or the approval of arrangements 
for custody—semble, this could be sought at the same 
time). Rule 34 of the same rules would appear to apply in 
relation to venue and doubt arises only in respect of the 
period of limitation applicable to such a complaint. The 
six-month limit would normally apply unless the application 
relates to a continuing matter; it has been held that the 
liability to maintain an illegitimate child is a continuing 
matter (Ulverstone Union Guardians v. Park (1889) 53 J.P. 
629) so it may be that there is no limit. On the other hand, 
if there is such a limit, does it run from the time when the 
custodian first obtains custody or from the time when he 
first demands payment from the father? Presumably, not 
the latter as the custodian has no right to demand payment 
from the father under an order which directs payment to the 
collecting officer for the mother’s use. The Children and 
Young Persons Act, 1933, s. 88 (1), gives to individual fit 
persons the right to have affiliation orders varied in their 
favour. 

No difficulty arises either where the mother is herself apply- 
ing for an affiliation order except the minor one of the actual 
procedure to be followed. By r. 35 it seems that a summons 
by the custodian and a further order additional to the affilia- 
tion order are required. Semble, on knowing that the 
mother was applying for an affiliation order, the custodian 
should issue a summons to say that he will apply for an 
order in his own favour immediately the affiliation proceed- 
ings have terminated in the mother’s favour; the summons 
should go to the putative father and to the mother also. 
However, as the issue of a summons can be waived by con- 
sent, there might be no objection to the custodian coming 
forward at the end of the affiliation case and verbally asking 
for the payments under the order to be made for his benefit. 
Orders on the Custodian’s A pplication 

A more controversial question is whether the two sections 
permit the custodian himself to apply for an affiliation order 
in his own name; he might wish to do so where the mother 
was not looking after the child and refused or was unable 
to take proceedings. Semble, he could ask the magistrates 
at the same time to exercise their power (if they have it) of 
approving arrangements for its custody being vested in him, 
if he had not custody legally or by a previously approved 
arrangement. It is said at 3 Halsbury (3rd edn.), p. 125, that 
the better view is that the Affiliation Orders Act, 1914, s. 3, 
does not confer jurisdiction to make initial application for an 
affiliation order on the person having custody. No reasons 
are given for this view, but some will be found in the argu- 
ments on s. 3 at 86 J.P.N. 18, 42 and 67. The opinion of 
the then editor of this journal, at 86 J.P.N. 18 and 42, was 
that s. 3 permitted the custodian to initiate proceedings for 
an affiliation order and this opinion is adopted by the learned 
editor of Lushington’s Law of Affiliation and Bastardy, 7th 
edn., at p. 106, without discussion. Search of other volumes 
of this journal since the passing of the Affiliation Orders Act, 
1914, reveals no other discussion of this question and the 
Home Office Circular on the Act is also silent about it (see 
78 J.P.N. 437). The clause for s. 3 was added to the Bill by 
the Standing Committee of the Commons which considered 
it. No transcript of that Committee’s proceedings exists and 
there was no mention in subsequent Parliamentary debates 
on the Bill of the reasons for its insertion. 

Notwithstanding the weight of an opinion given in Hals- 
bury, it is respectfully submitted that the editorial view stated 
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at 86 J.P.N. 18 and 42 is correct. The argument is there 
advanced that the use in s. 3 of the word “ made” is definite 
and unequivocal in showing that the custodian may initiate 
proceedings for an affiliation order. It may further be argued 
that, as one of the main objects of the bastardy laws is to 
keep children “ off the parish,” it is a reasonable and logical 
interpretation of a bastardy statute to say that it gives rights 
to custodians to compel payment from the father; if the 
custodian cannot lawfully claim such payment, then often 
he will have to apply for national assistance. Parliament 
must have known that there are at all times some children 
being looked after by custodians and some mothers who will 
not or cannot take proceedings ; it seems proper and sensible 
that such custodian should have the right to compel the 
father to pay for it rather than be hamstrung by the mother’s 
refusal or inability herself to compel it. One may also argue 
the matter from the social point of view. Where the mother 
is of low mentality, very young or of bad character, it is 
obviously desirable in the public interest that a competent 
person should have the child’s custody; there must be many 
other cases where looking after the child properly would be 
very difficult for the mother, e.g., because she has no proper 
home or is at work—conditions that may have been much 
worse in 1914 than now. If custodians can be found who are 
willing, because of their kindness to the child and because of 
their feeling of social duty, to look after it, why should they 
not have the right to claim payment for it? If the mother 
will not or cannot proceed against the father—and she may 
not be compelled to do so—then surely the custodian is 
penalized in having to bear the financial burden of the child’s 
upkeep and there is more likelihood of that burden being 
cast upon public funds, a result undesirable both in its 
injustice to the public-spirited custodian and in its placing 
of the child’s upkeep upon public funds, contrary to the 
intention of the Bastardy Acts. Lastly, in 1914 the only 
persons who could obtain affiliation orders were the mother 
and the Guardians of the Poor, although fit persons to whose 
care an illegitimate child had been committed under the 
Children Act, 1908, whether local authorities or individuals, 
and guardians of such a child under the Mental Deficiency 
Act, 1913, could obtain contribution orders against the 
putative father. Even so, there must have been a number of 
other persons with legal custody of illegitimate children and, 
if magistrates’ courts had power to approve arrangements 
for custody under s. 3, this number could be greatly increased. 
It is submitted that it is a logical and sensible interpretation 
of s. 3 to say that Parliament in enacting that section had in 
mind remedying the difficulties such people had in obtaining 
payment for the child in their custody. 


If this interpretation be right, then any person having 
custody of a child legally or by an arrangement approved by 
any court may apply, in his own name, for an affiliation 
order either to save the more involved procedure of the 
mother applying and then having the order varied or because 
she refuses to apply or cannot do so because of death, illness, 
insanity or absence. The question whether the mother’s evi- 
dence is essential in such an application is considered infra. 


Venue, Limitation and Evidence 

If it is accepted that a custodian can himself apply for an 
affiliation order, questions then arise as to the courts having 
jurisdiction to make it, the period within which he must apply 
and the evidence that must be heard. These questions will 
be considered by reference to the Affiliation Proceedings 
Act, 1957, only, in view of the repeal of the Act of 1914. 
Section 1 of the Act of 1957 provides that the mother may 
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apply by complaint for a summons. Section 3 (venue and 
procedure) limits jurisdiction to the magistrates’ court of her 
area for “a complaint under s. 1.” It can be submitted that, 
as a custodian’s application is not under s. 1 but under s. 5 
(3), venue is not regulated by s. 3 at all. The Magistrates’ 
Courts Act, 1952, now applies to affiliation proceedings so 
that venue would be regulated by s. 44 of that Act, if this 
argument is right. The custodian’s complaint would be that 
payment should be made to him for the child’s maintenance 
and, on the analogy of Clarke v. Clarke (1942) 106 J.P. 240; 
2 All E.R. 274 (a case holding that a summons for neglect 
to maintain a wife could be brought either where the husband 
was or where the wife was), it is suggested that there is juris- 
diction either where the father, who should pay, is or where 
the custodian, who should receive payment, is. Possibly a 
prerequisite of jurisdiction is that the father should know that 
custody of the child is with the custodian. 


As to the time within which the custodian must bring pro- 
ceedings, as stated above, the liability to maintain a child 
has been held to be a continuing matter (Ulverstone Union 
Guardians v. Park (1889) 53 J.P. 629) and it is submitted that 
the six months’ limit imposed by the Magistrates’ Courts Act, 
1952, s. 104, is not applicable nor is that imposed by the 
Affiliation Proceedings Act, 1957, s. 2, which relates to com- 
plaints “under s. 1,” viz., by the mother. The view (that 
there is no limit) is advanced at 86 J.P.N. 18 and adopted in 
Lushington, op. cit. (7th edn.) p. 106, partly on the ground 
that the Summary Jurisdiction Acts did not then apply to 
affiliation proceedings. 

Is the evidence of the mother essential in an application 
by a custodian for an affiliation order? It is essential in 


FRANKLY 


Last year we examined and commented at length on the 
report of the Franks Committee. We reached the conclusion 
that its recommendations ought generally to be accepted by the 
Government, whilst keeping an open mind upon the suggestion 
of setting up a Council on Tribunals. Towards the end of the 
year it was stated in Parliament that the Government accepted 
the committee’s main recommendations, and would bring them 
into force. The procedure under the statutes authorizing Minis- 
ters or government departments to establish tribunals or direct 
inquiries is not uniform, and it was necessary to have the com- 
mittee’s recommendations considered separately in each depart- 
ment, in relation to each separate tribunal or statutory form of 
inquiry. This process seems to be going on (so far as can be 
seen from published statements), but the Home Secretary and 
Minister of Housing and Local Government have already 
announced changes which will naturally have been concerted 
with other Ministers and departments, so that a pattern can 
be seen. A Bill dealing with tribunals has also been introduced, 
and has made some progress. Although the Minister of Housing 
and Local Government is not much concerned with tribunals 
in the proper sense, apart from rent tribunals, it is his inspectors 
who hold the largest number of inquiries on many different 
subjects. As we remarked in our long article last year, many of 
these inquiries, which are of every day occurrence in the local 
government world, were outside the scope of the Franks Com- 
mittee, and it remains to be seen how far the committee’s 
recommendations will be applied to them. For our part we 
should welcome a decision to publish inspectors’ reports in 
other cases than those upon which a decision has already been 
announced; for example, where public inquiries were held into 
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a complaint by a mother “under s. 1” (Affiliation Proceed- 
ings Act, 1957, s. 4 (1)) and in proceedings by public author- 
ities under the National Assistance Act, 1948, s. 44, and the 
Children Act, 1948, s. 26 (Jessop v. Brierley ; R. v. Armitage 
(1872) 36 J.P. 488). The wording of s. 5 (3) of the Act of 
1957, however, does not import into that subsection the 
requirement that the court making an order shall hear the 
mother’s evidence in the way that the two Acts of 1948 do. 
Section 4 (1) of the Act of 1957, requiring the court to hear 
her testimony, refers to a complaint “under s. 1” and not to 
s. 5 (3); applications under s. 5 (3) will obviously often be 
made where the mother is dead or ill or otherwise unavail- 
able and, it is argued, Parliament had such cases in mind in 
enacting s. 5 (3) and making in it no requirement for hearing 
her evidence. It is submitted, however, that the mother’s 
evidence is essential for two reasons. First, to do without 
it in applications under s. 5 (3) would put them in a position 
different from all other proceedings for affiliation orders, 
whether by the mother or by public authorities; if so 
drastic a change in the law were intended, plain language 
expressly excluding the need for her evidence would have 
been used by the draftsman and he would not have left the 
question to be decided by inference. Secondly, s. 4 (2) of the 
Act of 1957 provides that “If the evidence of the mother 
is corroborated . . . the court may . . . make against him an 
order (referred to in this Act as ‘an affiliation order’) . . .” 
Section 5 (3) allows the custodian to obtain “an affiliation 
order” and that surely can only mean one made pursuant to 
s. 4 (2), after hearing the mother’s evidence and its corrobora- 
tion. Like reasons will require her evidence to be 
corroborated. 

G.S.W. 


SPEAKING 


such matters as the sanctioning of loans or the confirmation of 
byelaws. Such inquiries do not commonly arouse much interest 
even in the locality concerned, but they affect a larger number 
of persons than are commonly affected by compulsory purchase 
of land and some of the other subjects upon which there has 
been public controversy. It was no doubt because of the wide 
range of subjects dealt with in the Ministry of Housing and 
Local Government, with ramifications which it might not be 
easy to work out if reports were published, that the Secretary 
of that Ministry in her evidence before the Franks Committee 
put up the strongest opposition to adopting publication as the 
general rule. That Ministry, despite its changes of title and 
organization, has an experience of public local inquiries stretch- 
ing back to the Public Health Act, 1848, and indeed even earlier, 
in some parts of its work. Its experience is therefore not to be 
lightly over-ridden in deference to theoretical opinions, which 
have been uttered too often by persons unacquainted with what 
happened in practice. 

Nor should it be forgotten that even in pure theory a strong 
case can be made for treating an inspector’s report as a docu- 
ment which should be seen only by the Minister and his advisers. 
Even the Franks Committee do not seem to have appreciated 
fully the constitutional distinction between a tribunal which is 
essentially set up to make a decision of its own and an inspector 
who has no power to decide, being sent out to hear evidence 
and arguments which he will transmit to the person who has 
the duty of deciding. 

Nevertheless, we think the Minister of Housing and Local 
Government and the Home Secretary have done rightly to 
announce changes in the practice which has generally prevailed 
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in Whitehall for well over a century. We understand that the 
Home Secretary will in future publish the reports of persons 
(invariably, we understand, independent members of the bar) 
appointed by him to hold inquiries into county electoral divisions 
and the division of metropolitan boroughs into wards: we 
suppose he will also publish reports of the commissioners 
holding inquiries into the wards of municipal boroughs, although 
in these last-mentioned cases he has no function beyond that 
of transmitting the commissioner’s scheme to Her Majesty in 
Council. The Minister of Housing and Local Government has 
come out boldly, with a decision to publish in all cases of com- 
pulsory purchase, slum clearance, and planning appeals. 


This is good, so far as it goes. It may be that inquiries into 
new towns are not likely for the present: if they come into 
prominence again, we expect the same decision about publication 
will be taken, seeing that it has been this topic which gave rise 
to so much litigation in the days of the Labour Government. 
Nothing, so far as we know, has yet been decided about the 
more numerous, though less controversial, inquiries into the 
everyday concerns of local authorities and the Minister of 
Housing and Local Government. 


In the sphere where there is to be full publication, local 
authorities are asked to supply those concerned with full written 
information, in advance, about the reasons for compulsory 
purchase. They are asked also to do the same when planning 
permission is refused. These requests seem so much a statement 
of the obvious that we are, indeed, surprised that the Minister 
has thought them necessary—one of his predecessors more than 
30 years ago issued a memorandum (in an analogous matter) 
saying that the giving by local authorities of such information 
was no more than simple justice. 


A third point made in the circular pronouncement from the 
Ministry of Housing and Local Government is that civil servants, 
who have been involved in the early stages of a project to be 
dealt with at a public inquiry, will be available as witnesses, 
subject to examination and cross-examination in the usual way. 
Many projects of local authorities, before they are ready for 
inquiry, must have been discussed between the council office 
and Whitehall. Experience of what has been done elsewhere 
is gathered; guidance about finance is available, and, generally, 
local government officials and chairmen of committees find early 
contact helpful. But this can easily arouse suspicion. In 
the Arlidge group of cases 50 years ago much play was made of 
the suggestion that the Local Government Board had been 
stimulating the proceedings into which the Board had to inquire 
later in a judicial manner. Such suggestions came up in other 
groups of housing cases between the wars, and most came up in 
town planning cases. It is thus of the first importance, for 
satisfying persons who are adversely affected, that an oppor- 
tunity shall be given to find out in the witness box what the 
Minister’s advisers have said, and what opinions they have 
formed, before overt action has been taken. 


This change of practice links inquiries into projects of local 
authorities with the procedure of which we have spoken at 
length in previous articles: the procedure which was before the 
High Court in the Portsmouth Road case before the war, and 
has become standarized in statutes passed during the period of 
post-war reconstruction. Apart from new towns this procedure 
applies more fully within the jurisdiction of the Minister of 
Transport and Civil Aviation than elsewhere, because the trend 
of legislation beginning with the Trunk Roads Act, 1936, has 
been to impose upon that Minister a duty to do things which 
are analogous to the things done by local authorities, either 
with his approval or with the approval of the Home Secretary 
or some other Minister. For example, while the Government 
was still considering what detailed measures to take to carry 











out its avowed purpose of implementing the recommendations 
in the Franks Report, two inquiries directed by that Minister 
were mentioned in the newspapers, the one relating to the pro. 
posed new road between London and the midlands, where the 
Minister himself is the promoting authority, and the other 
relating to an enlargement of Ringway Airport, where the 
promoting authority is the city council of Manchester. (There 
seems something topsy turvy about this. It might be thought 
that a road was a local authority affair and an international 
airport a matter for the Government alone. The occurrence of 
these inquiries almost at the same time shows how artificial is the 
dividing line, between things done by Ministers and things done 
by local authorities or developing owners with ministerial 
concurrence.) Up to the time of going to press we have not 
seen any announcement by the Minister of Transport and Civil 
Aviation about the course which he will take in regard to these 
different types of jurisdiction in his widespread field of activity, 
but it seems inevitable to adopt the same practice for all in- 
quiries. He had indeed, under the Road Traffic Act, 1930, 
been the pioneer in publishing in full the reports of his inspectors, 
which involved stating his reasons fully where he did not accept 
the inspector’s recommendation. 


Obviously it is easier to do this where the Minister’s decision 
is entirely or almost entirely judicial; where, that is to say, he 
is deciding between two parties upon evidence and argument, 
subject only to the duty laid on him by Parliament, of having 
regard to national considerations. National considerations or 
policy considerations must loom larger in those cases where a 
Minister is himself the promoting authority, because he would 
not be promoting the disputed enterprise at all, unless he had 
already formed the opinion that it was in the public interest. 
Between the cases where the Minister is deciding purely inter 
partes and those in which he is himself a party in the strict 
sense, there comes a whole range of cases in which the Minister 
who has to decide the issue is also under an obligation to consider 
a policy, whether this is the proper use of land or the improve- 
ment of communications or public safety, as in such matters as 
the storage of explosives. In one of our earlier articles we 
quoted an important paper by Dr. R. M. Jackson, of Cambridge, 
who had pointed out that in many of these cases there is a hidden 
party whose interests have to be considered, this is the public. 
Houses have to be provided somewhere; railways, roads, and 
water mains are necessary. The Minister who has to decide 
whether a particular piece of land shall be taken from its owner 
cannot treat the issue purely as one between the owner and the 
promoting authority—the popular press mis-states the problem 
fundamentally, when it treats the acquisition of land for public 
purposes as “land grabbing ”’. 


Although it is largely accidental whether a project which has 
to be inquired into is being promoted by the Minister directing 
the inquiry or by someone else, there has in theory been an 
important distinction in the way the inquiries have been con- 
ducted. Where the Minister is not himself the promoting 
authority, the promoters will as a matter of course call evidence, 
and the inquiry will take a forensic shape, with examination and 
cross-examination on each side: the biggest change now being 
made in these cases is that already mentioned, that where civil 
servants have been involved in the background they will now 
come into the witness-box. Where the Minister is the promoting 
authority it has been customary for one of his officers to explain 
the proposals for the benefit of the inspector and the public, 
but in theory this explanation is not evidence and is not open to 
cross-examination. 

On the other hand, the officer who gives the explanation is not 
an advocate, and does not in theory cross-examine witnesses 
called in opposition. We have emphasized that this is the 
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theoretical position. It was attacked in the original case of the 
Portsmouth Road and was upheld as proper by the High Court 
but, in practice, we are informed by readers familiar with these 
inquiries that there is not much difference between the conduct 
of an inquiry in these cases and its conduct where a Minister is 
not promoter. The procedure has, in short, worked much 
better than might have been expected, because the inspectors, 
and counsel or solicitors appearing before them, have under- 
stood what was going on better than the outside critics, and 
because the engineers or other professional representatives of 
government departments have realized that parties adversely 
affected, and the general public, have a right to information. 
While the circular issued by the Minister of Housing and Local 
Government (which says amongst other things that civil servants 
will attend inquiries to give evidence, where a government 
department has expressed positive views which form part of a 
local authority’s case) applies only to that Minister’s inquiries, 
we imagine that the same thing will occur where a Minister 
is the promoting authority. The engineers of the Ministry of 
Transport and Civil Aviation, for example, will now be liable 
to cross-examination on questions of fact and expert opinion, 
though not on questions of ministerial policy. The change will, 
so far as they are concerned, be more in form than in substance, 
but in the fierce light of criticism which has been directed against 
government inquiries of all sorts the form is hardly less important 
than the substance, and the change, if fully consummated, is to 
be welcomed. 

When a public inquiry has been completed, a Minister who 
decides to break the previous secrecy about the advice he has 
received has a choice of courses. He can publish the inspector’s 
report as a whole, and when he announces his own decision can 
give his reasons fully, either for accepting or for rejecting the 
inspector’s recommendation. If he rejects it, he will (having 
published the report) be obliged to say whether he dissents from 
the process of reasoning which led the inspector to a conclusion 
and recommendation upon reported facts, or whether he is 
deciding upon over-riding grounds of policy. This full dis- 
closure, with a full statement of the Minister’s reasons for 
deciding one way or the other, has been (as already stated) 
the regular practice in appeals relating to public service vehicles 
and road passenger services under the Road Traffic Act, 1930. 
The Minister of Transport has found it possible in some cases to 
say that he has decided an appeal one way or the other upon 
general grounds. It has to be conceded that there is nothing 
improper about this. Even the courts admittedly decide from 
time to time on grounds of public policy; certain contracts will 
not be enforced for this reason and, in the large modern field 
of statutory jurisdiction relating to children, the courts are 
constantly impelled to over-rule rights of the parties to a case 
because of some view taken in regard to a child’s interest. 
Just as the Judges are in some ways the guardians of public 
morality and of infant welfare, so it is the duty of almost every 
Minister to further certain objects thought desirable by Parlia- 
ment. It is beyond the scope of this article to discuss the 
question whether the Minister’s duty to promote some object 
renders him unsuitable for deciding issues in which private 
persons are involved. Some would say that those issues ought 
to be submitted to an independent body, if they are not suitable 
for decision by the ordinary courts. It is in deference to this 
contention that many separate tribunals have been brought into 
existence. It has, however, remained the general habit in this 
country to confer statutory jurisdiction upon the Minister most 
concerned with the subject matter. Nobody is entitled to 
complain when he exercises the jurisdiction in the light of his 
general functions, so long as he makes it plain that he is doing so. 

The practice, however, for more than a century has been to 
treat the inspector’s report as a private document, and not to 
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inform the parties concerned whether the Minister’s decision 
follows the inspector’s recommendation. The merits and 
demerits of this practice were fully thrashed out in the courts and 
in the House of Lords, before the first world war, and the 
propriety of the practice was accepted: see Local Government 
Board v. Arlidge (1915) 79 J.P. 97. There are more inquiries 
today than there were at that time affecting the property of 
private persons, although it should not be forgotten that 
Arlidge’s case, and other important cases which could be cited, 
arose out of the Housing, Town Planning, &c., Act, 1909, and 
were concerned with depriving an owner of his property, just 
as much as does compulsory purchase which loomed so large 
in recent controversies, and in the report of the Franks 
Committee. 


It is common enough for an appellate court to say that the 
court of first instance was able to observe the demeanour of the 
witnesses, and that its findings of fact are therefore not to be 
lightly disregarded. What has troubled many thoughtful persons 
about the long established procedure for inquiries has been that 
the parties who have appeared at the inquiry had no means of 
knowing in what light their evidence or argument has appeared 
in the report, and whether the Minister has paid attention to the 
inspector’s impression of the evidence. Assuming that the inspec- 
tor had fully and fairly recorded what took place, and reached a 
proper conclusion thereupon, persons affected have not known 
hitherto whether the Minister accepted that conclusion, because 
they were not told what that conclusion was. It is not so much 
that there is dispute about the Minister’s right to over-rule one of 
his officers or an outside inspector, as that a belief has been 
constantly expressed that ministerial decisions might be reached 
upon the strength of facts collected otherwise than at the inquiry. 
To our knowledge more than one Minister has sharply rejected 
attempts made through members of Parliament and otherwise, 
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10 women and girls, unemployable in the 
usual industrial channels, find at John Groom’s 
Crippleage a new and lasting happiness. 
Training, employment, comradeship, and a 
Christian Home all help to overcome disability. 
Independence is just as much valued by the 
handicapped as by able-bodied folk, and it is 
the whole purpose of this great Christian 
enterprise to encourage this attitude and 
facilitate its achievement. 
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In John Groom's modern workrooms the women and 
girls make artificial flowers. Wages are paid at Trade 
Board rates from which they contribute towards their 
keep, but to meet the balance of cost the work 
depends on legacies and gifts. 
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National Assistance Act, 19% 
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to get evidence or arguments brought to his attention, which 
have not been given openly when an inquiry took place. The 
public, however, has become increasingly sceptical about 
ministerial inaccessibility to back stairs influence, as witness the 
fact that such attempts continue to be made. An intermediate 
course which is now being taken by Ministers after some in- 
quiries is to publish the inspector’s recommendation, whether or 
not the Minister accepts it, and then to set out at length the 
Minister’s own findings of fact, and his conclusions upon the 
evidence and arguments which have been transmitted by 
the inspector—without publishing the inspector’s report, apart 
from the recommendation. This may sometimes prevent 
parties aggrieved from feeling that the blame lies with the 
inspector. On the other hand, it does not fully protect the 
Minister from the imputation of having taken into account facts 
which were not in evidence at the inquiry, or representations 
to which the person affected has had no opportunity of replying, 
whether those representations are believed to have come from 
the Minister’s advisers, or from other departments of govern- 
ment, or from persons of influence such as members of Parlia- 
ment. This practice is therefore less satisfactory than that of 
publishing the whole of the inspector’s report, at any rate where 
private interests are affected and have been represented at the 
local inquiry. We see no such strong reason for publishing the 
inspector’s report after an inquiry where there has not been 
opposition. Even in such a case, however, it may happen that 
the inspector does not consider the proposal to which the inquiry 
relates to be justified, or he may think that it is justified whereas 
the Minister, taking a broader view of national requirements, or 
of the financial situation, decides otherwise. In the latter cases 
it seems proper to inform the party which made the proposal, 


typically a local authority, that the inspector came down op 
their side, and to set out the reasons which induced the Minister 
to over-rule him, but in this class of case there seems no strong 
reason to publish the whole of the report. 


In passing, we may refer to one reason sometimes given for 
not publishing reports, namely that it may be unfair to the 
inspector. This will be found in one form or another in official 
evidence before the Franks Committee, and it came up in 
correspondence made public this year, about one of the last 
inquiries held before the Government had decided to accept 
many of the Committee’s suggestions. This does not seem a 
convincing reason for not publishing. So long as the inspector 
shows no malice, he enjoys privilege from an action for libel, 
He may no doubt give more care to literary form, and perhaps 
use rather different language, when a report is to be given to the 
public, but a man who has not the courage to state openly what 
opinion he has formed about facts or about the truthfulness of 
witnesses is not fit to be appointed. Where a case is very 
controversial and the good faith of local officials is impugned, 
it may be a good working rule to appoint an outside inspector, 
since an inspector who is on the staff of the department interested 
will have to work with the local officials afterwards, and may 
for this reason be reluctant (or be suspected by the private 
persons concerned of being reluctant) to say anything unwelcome 
to those local officials, particularly about their good faith. 
But whether an outsider or a member of the Whitehall staff be 
sent to hold the inquiry, full publication is the best safeguard 
against the suspicions and inuendoes which have bedevilled 
this branch of governmental business. This remark applies 
whatever the subject of inquiry. 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Hilbery and Donovan, JJ.) 
WILKINSON v. BARRETT 
April 29, 1958 
Road Traffic—Motor vehicles—Construction and use—Trailer— 
“ Heavy duty car ambulance ””—Failure to provide with mud- 
guards and suitable springs—Motor Vehicles (Construction 
and Use) Regulations, 1955 (S.1. 1955, No. 482), regs. 9, 58. 

CaSE STATED by the Appeal Committee of Dorset quarter 
sessions. 

An information was preferred by the respondent Barrett, a 
police officer, at Blandford magistrates’ court charging the appel- 
lant, Harry George Shaw Wilkinson, garage proprietor, with 
using a trailer which was not provided with mudguards, contrary 
to reg. 58 of the Motor Vehicles (Construction and Use) Regula- 
tions, 1955. Another information charged the appellant with 
using the same vehicle when it was not equipped with sufficient 
and suitable springs between the back wheels and the frame of the 
trailer, contrary to reg. 9 of the regulations. The justices con- 
victed the appellant on both informations and fined him £2 on 
each. The appellant appealed to quarter sessions, who dismissed 
the appeals against conviction, but reduced the fine in each case 
to 5s. The appellant now appealed to the Divisional Court in 
respect of the convictions. 

On May 18, 1957, the appellant was instructed to go from 
Lincoln to Dorset to pick up a damaged car. For that purpose 
he took a towing implement commonly known as a “ heavy duty 
car ambulance ” or “ mobile car jack,” which consisted of a long 
tow bar with two wheels on a short axle at right angles to the 
tow bar and was used for towing broken-down vehicles. The 
wheels of the broken-down vehicle were lifted on to the jack, 
which was then towed by another vehicle. The wheels of the 
jack were fitted with pneumatic tyres, but it did not have springs 
or mudguards. 

Held: that quarter sessions could not have come to any other 
conclusions and the appeal must be dismissed. 

Counsel: Geoffrey Lane, for the appellant ; David O. Thomas, 
for the respondent. 

Solicitors: Henry Gover & Co., for Anthony Clark, Lincoln ; 
Sharpe, Pritchard & Co., for F. H. James, Dorchester. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


TRUSTEES OF WEST LONDON MISSION OF METHODIST 
CHURCH v. HOLBORN CORPORATION 
April 23, 1958 

Rating—Relief—“ Church hall ... or similar building used in 
connexion with a place of religious worship”—Building used 
for spiritual and social activities—Rating and Valuation 
(Miscellaneous Provisions) Act, 1955 (4 and 5 Eliz. 2, c. 9), 
s. 7 (2) (6). 

CASE STATED by the county of London quarter sessions. 

The trustees of the West London Mission of the Methodist 
Church applied to the county of London quarter sessions for 
relief from rates under s. 8 of the Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955, in respect of a hereditament 
occupied by them known as Kingsway Hall, Holborn. Section 
8 (1) contains a proviso that the section shall not apply to any 
hereditament to which s. 7 applies. Section 7 (2) applies to “ (a) 
places of public religious worship . . . which are for the time 
being certified as required by law as places of religious worship, 
and (6) any church hall, chapel hall or similar building used in 
connexion with any such place of public religious worship, and 
so used for the purposes of the organization responsible for the 
conduct of public religious worship in that place. . . .” Quarter 
sessions held that the hereditament came within the words of s. 
7 (2) (6), and that, therefore, the trustees were not entitled to 
relief under s. 8. The trustees appealed to the Divisional Court. 

Kingsway Hall was, for all practical purposes, a Methodist 
church, and a building called Wesley House adjoined it and was 
rated together with it as one hereditament. Wesley Hall was 
carried on for social benefits such as the provision of cheap 
meals and a creche in which the children of persons attending 
the church could be left. 

Held: that, though Wesley Hall was a very large building and 
differed architecturally from what was usually thought of as 2 
church hall, quarter sessions had applied the right tests and come 
to a right decision in holding that the hereditament came within 
s. 7 (2) (6). The appeal must, therefore, be dismissed. 

Counsel: Roots, for the appellant trustees; P. R. E. Browne, 
for the respondent rating authority. 

Solicitors: Macdonald & Stacey; G. T. Lloyd, Town Clerk, 
Holborn. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
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CXXxII 


GUINNESS TRUST (LONDON FUND) FOUNDED 1890 
REGISTERED 1902 v. WEST HAM CORPORATION 
April 22, 1958 
Rating—Relief—Charitable organization—Conduct for profit— 
Trust for provision of workmen’s dwellings—Rating and 
Valuation (Miscellaneous Provisions) Act, 1955 (4 and 5 

Eliz. 2, c. 9), s. 8 (1). 

Case STATED by the recorder of West Ham. 

The applicants, Guinness Trust (London Fund) Founded 1890 
Registered 1902, applied to the county of London sessions for 
relief from rates under s. 8 of the Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955, in respect of two hereditaments 
occupied by them, on the ground that they were an organization 
not established or conducted for profit whose main objects were 
charitable. It was not disputed that the main objects of the trust 
were charitable, but the rating authority contended that the trust 
was an organization established or conducted for profit. Quarter 
sessions held that the applicants were entitled to the relief claimed 
and from that decision the rating authority appealed to the 
Divisional Court. 

The trust was established by a trust deed dated February 4, 
1890, in which the late Sir Edward Guinness (afterwards Lord 
Iveagh) settled the sum of £200,000 on the trustees on the trusts 
set out in the deed. Paragraph 1 (6) provided: ‘“ Without restrict- 
ing the interpretation in the widest sense of the objects as before 
defined, it is the intention of the founder that the original capital 
of the fund should, by expenditure on objects of a permanent 
character returning a fair rate of interest, as far as possible, be 
kept intact and go on increasing, so that, whilst payments of 
money in the nature of gifts or not returnable by the recipients 
are not precluded, the purpose to be kept in view may be assist- 
ance to individuals to improve their condition, without placing 
them in the position of being the recipients of a bounty.” In 
the recitals of the deed the settlor showed that his main object 
was the provision of dwellings in which working people could 
live in terms of self-respect. 

Held: that, though the trust was not established for profit, it 
was conducted for profit because it sought an accumulation of 
funds which would enable the trustees to invest in other buildings 
and thus increase the benevolent objects of the settlor ; if profit 
was being made, the rating authority did not have to consider 
what was done with the profit or whether it was used for charit- 
able or other purposes; and, therefore, the organization was not 
entitled to the benefit of s. 8 and the appeal must be allowed. 

Counsel: Rowe, Q.C., and Rippon, for the appellant rating 
authority ; Widgery, Q.C., for the respondent trust. 

Solicitors: G. E. Smith, Town Clerk, West Ham; 
Smith, Braithwaite & Co. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


BILLS IN PROGRESS 


1. Statute Law Revision Bill. An Act to revise the statute law 

by repealing enactments which have ceased to be in force or have 

me unnecessary and re-enacting a provision of certain Acts 
which are otherwise spent. [H.L.] 


2. Prevention of Fraud (Investments) Bill. An Act to con- 
solidate the Prevention of Fraud (Investments) Act, 1939, s. 117 
of the Companies Act, 1947, and so much of the Companies Act, 
1948, as relates to the enactments aforesaid. [H.L.] 


3. Distribution of Industry (Industrial Finance) Bill. A Bill 
to enable the Treasury to give assistance under s. 4 of the 
Distribution of Industry Act, 1945, for reducing unemployment 
in localities suffering from a high rate of unemployment. 


4. Agricultural Marketing. An Act to consolidate the Agricul- 
tural Marketing Acts, 1931 to 1949 (other than the provisions 
thereof relating to the sale of eggs), and certain other enact- 
ments conferring powers on boards administering schemes under 
those Acts regulating the marketing of milk, with corrections and 
improvements made under the Consolidation of Enactments (Pro- 
cedure) Act, 1949. [H.L.] 


5. House of Commons (Redistribution of Seats) Bill. An Act 
Teen the House of Commons (Dedistribution of Seats) Act, 


Travers 


6. Christmas Island. An Act to enable Her Majesty to place 
Christmas Island under the authority of the Commonwealth of 
Australia, and for purposes connected therewith. [H.L.] 


7. Defence Contracts Bill. [As amended by Standing Com- 
mittee E.] 
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8. Variation of Trusts. An Act to extend the jurisdiction of 
courts of law to vary trusts in the interests of beneficiaries and 
sanction dealings with trust property. 

9. Marriage Acts Amendment. An Act to enable certain places 
of worship to be registered for marriages less than 12 months 
after being first used for worship; and for purposes connected 
with the matter aforesaid. 

10. Divorce (Insanity and Desertion). An Act to amend the 
law as to the circumstances in which, for the purposes of proceed- 
ings of divorce in England or Scotland, a person is to be treated as 
having been continuously under care and treatment and as to the 
effect of insanity on desertion. 

11. Water Bill. [As amended on Report.] 

12. Local Government Bill. [As amended by Standing Com- 
mittee D.] 

13. Opticians Bill. An Act to provide for the registration of 
opticians and the enrolment of bodies corporate carrying on 
business as opticians, to regulate the practice of opticians and 
the conduct by such bodies corporate of their business as opticians, 
to impose restrictions on the testing of sight and the supply of 
optical appliances; and for purposes connected therewith. 

14. Trading Representations (Disabled Persons). To control 
the making of representations by traders with respect to the 
employment or assistance of blind or other disabled persons in 
connexion with the production, preparation, packing or sale of 
goods, and for purposes connected therewith. [Private Member’s 
Bill.] 

15. Dramatic and Musical Performers’ Protection Bill. [H.L.] 
[As amended by the Joint Committee on Consolidation Bills.] 


NOTICES 


The next court of quarter sessions for the borough of Maid- 
stone will be held on Friday, May 23, 1958, to hear the case of 
R. v. John Sydney Ernest Louis. The sessions will be held at the 
Court House, Palace Avenue, Maidstone, commencing at 10.45 
a.m. An additional court of general quarter sessions for the 
borough will be held at the Court House at 10.45 a.m. on Mon- 
day, June 9, 1958. 











THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 

the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


Stables: St. Albans Road, Office: 5, Bloomsbury Square, 
South Mimms, Herts. London, W.C.1. 
Tel.: Holborn 5463. 
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THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


CRIMES OF VIOLENCE 

At question time in the Commons, Sir Thomas Moore (Ayr) 
asked the Secretary of State for the Home Department whether, 
as a result of his inquiries, he had any information to give the 
House as to his intentions regarding a reversion of the Criminal 
Justice Act, 1948, and the Homicide Act, 1957 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied that the report of the study of the Cambridge 
Department of Criminal Science on crimes of violence in the 
Metropolis was not yet available. As to the Homicide Act, he 
was glad to say that the monthly figures for murders recorded 
as known to the police in England and Wales in the six months 
September, 1957, to March, 1958, had been considerably lower 
than those for the months immediately after the passing of the 
Homicide Act. The total for the six months was 92, which was 
slightly lower than the figure for the corresponding period in 
1954-55. He would continue to watch the situation closely, but 
experience so far did not suggest a need for amending legislation. 


FIRST OFFENDERS BILL 


In the Lords, the First Offenders Bill, which has passed the 
Commons, was accorded a unanimous second reading. 


MAINTENANCE ORDERS BILL 


Two new clauses were added to the Maintenance Orders Bill in 
Committee in the Lords. 

Moving the new clauses, the Lord Chancellor said that during 
the passage of the Bill through the Commons it was strongly 
represented that a logical consequence of part I of the Bill was 
that imprisonment imposed by a magistrates’ court in default of 
maintenance payments should be subject to a maximum term of 
six weeks and should not extinguish the liability to pay arrears. 
It would bring the magistrates’ court provisions into line with 
the High Court and county court provisions. At present, imprison- 
ment imposed by a magistrates’ court was subject to a maximum 
term of three months if the amount of the default was more than 
£20, and wiped out the arrears. And it had been said that it 
would be anomalous to have provisions applying to a High Court 
which were fundamentally different from those applying if an 
order were registered in a magistrates’ court under part I of the 
Bill. There were strong arguments in favour of bringing the 
provisions into line with those for the High Court and county 

court. The Royal Commission on Marriage and Divorce had 
recommended that imprisonment should not wipe out arrears. 
subject to not committing a man more than once in respect of 
the same arrears. 

The Home Secretary, after careful consideration of the argu- 
ments of both sides, gave an undertaking in the Commons on 
Report that, after the necessary consultation, Government Amend- 
ments would be put down in the Lords to reduce the maximum 
term to six weeks and to provide that imprisonment did not wipe 
out arrears. 

Subsection (6) of the first new clause precluded the imposition 
of imprisonment unless the court had inquired, in the defendant’s 
presence, whether the default was due to his wilful refusal or 
culpable neglect and was of opinion that the default was not so due. 
The new subsection also precluded the imposition of imprison- 
ment where an attachment of earnings order could be made and 
was appropriate, or in the absence of the defendant. The second 
new clause would have the effect of preventing a man from being 
imprisoned more than once in respect of the same arrears. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 


HOUSE OF LORDS 
Tuesday, May 6 
House OF COMMONS (RE-DISTRIBUTION OF SEATS) BILL—read 2 
Wednesday, May 7 
INSURANCE COMPANIES Bi_L—read la. 
Thursday, May 8 
First OFFENDERS BILL—read 2a. 
HOUSE OF COMMONS 


Tuesday, May 6 
Costs or Leases Bi_t—read ia. 
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CONFERENCES, MEETINGS, ETC. 


THE ASSOCIATION OF CHILDREN’S OFFICERS 
The ninth annual conference is to be held at the City of 
Birmingham Teachers’ Training College, Westbourne Road, 
Edgbaston, Birmingham, 15, on Wednesday, Thursday and Friday, 
September 10, 11 and 12, 1958. The theme of the conference wil] 
be ‘ Problems and Opportunities in the Residential Care of 
Children.” 


THE LOCAL GOVERNMENT LEGAL SOCIETY 

The annual provincial meeting of the Local Government Legal 
Society took place on May 3, 1958, at Blackpool, where the 
mayor and corporation gave luncheon to some 60 members of the 
society. The speaker at the morning session at the Town Hall 
was Mr. J. A. G. Griffith, LL.M., Barrister-at-Law, Reader in 
English Law, University of London, and editor of Public Law. 
Mr. R. N. D. Hamilton, chairman of the society, presided. 

In his _Paper entitled “ Local Government in a Changing Con- 
stitution,’ Mr. Griffith began by referring to the new Local Gov. 
ernment Bill and emphasizing that its effect was likely to give 
rise to a greater need for the development of public relations. 

He was of opinion that the growing regulatory powers of gov- 
ernment had not, at the local level, been matched by a com- 
parable increase in public control and the provincial press seemed 
to be frequently in financial difficulties, while wireless and tele- 
vision were national or regional bodies. 

Mr. Griffith then referred to the growing use in_ national 
government of commissions and committees. to the belief in the 
foolproofness of the scientific approach to political problems 
and to the consequent decline in the status of politicians, and 
considered how these developments affected local government. 

Finally, he referred to the notion of ministerial responsibility 
and the fictions that surrounded it, and considered how far senior 
local government officials might be made more directly responsible. 


ADDITIONS TO COMMISSIONS 


SOMERSET COUNTY 
Mrs. Elizabeth Anne Bush, Peart Farm, Norton St. Philip, nr. 


Bath. 
Trevor Isaac Hollister, 17 Rock Road, Keynsham, Bristol. 





They’ re recuperating . 


. by Bequest! 





HOME OF REST FOR HORSES 


In a typical year upwards of 250 animals belonging 
to poor owners receive recuperative and veterin- 
ary treatment at the Home, including horses whose 
owners have been called up for military service. 
Loan horses are supplied to poor owners to enable 
their charges to enjoy a much-needed rest. 


THE HOME RELIES LARGELY ON LEGACIES 


to carry on this work. When drawing up wills for your clients, 
please remember to include The Home of Rest for Horses, 
Boreham Wood, Herts, 


Home of Rest for Horses, Westcroft Stables, Boreham Wood, Herts. 
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FAT IN THE FIRE 


The special hazards involved in following certain occupa- 
tions are recognized by law, and this recognition is aptly 
summed up in the maxim volenti non fit injuria. A man 
who has chosen the vocation of a _ steeplejack cannot 
reasonably complain that he has to work at perilous heights ; 
a professional lion-tamer can scarcely blame his employers 
for permitting him to come into contact with dangerous wild 
beasts. The principle is clear, and the common law, even 
in the layman’s eyes, is for once in accord with common sense. 

To the foregoing proposition there is, or should be, a 
corollary—that vocational hazards should be undertaken 
only by those possessed of vocational aptitude. A liability 
to seasickness is a bad qualification for sailoring, and a 
tendency to claustrophobia should deter a man from becom- 
ing a coalminer. There are, of course, exceptions to the 
rule. Many a medical student, who fainted at the sight of 
blood when he first attended an operation, has developed, in 
after years, into a skilful surgeon; many a newly-fledged 
barrister, stammering nervously through his first case, has 
become a famous advocate in later life. Practice, it is said, 
makes perfect, and conscientious determination may enable 
some people to overcome physical infirmity or emotional 
distaste. 

Frederic, in The Pirates of Penzance, sets an example which 
any young man ought to be proud to follow. It was his 
father’s intention “to take and bind the promising boy 
apprentice to a pilot”; it was sheer bad luck that his old 
nurse, Ruth, through being hard of hearing, mistook her 
instructions and apprenticed him to a pirate instead. Even 
this signal error might not have produced such deplorable 
consequences if the indentures of apprenticeship had not 
bound him to serve “until his twenty-first birthday ” ; 
Frederic, having been born in a leap-year on February 29, 
and being of a legalistic and over-conscientious turn of mind, 
came to the reluctant conclusion that his articles would not 
expire until he reached the age of 84. Though constitution- 
ally unfitted for a piratical career, he sacrificed his feelings 
to his sense of duty and remained faithful to the employment 
he abhorred. 


This was an extreme case; few of us are called upon to 
endure such mental conflict and physical discomfort. That 
these conditions do sometimes arise, in real life, is indicated 
by a recent report in The Times, from Zweibriicken, in the 
Palatinate of Western Germany. As with frustration under 
the law of contract, vocational ineptitude may be inherent 
in the nature of the case, or it may arise from supervening 
causes. This instance probably comes under the latter head ; 
but it is none the less distressing for that. 


Thirty-seven year old Wilhelm Krell is a fireman at the 
Sembach U.S. Air Force base. How long he has been engaged 
in his gallant profession, and whether in the first place the 
choice was his own, we are not informed ; but it is clear that 
he is as conscientious as was Frederic in the discharge of his 
duties. Unfortunately he failed in one weighty matter; he 
tipped the scales at 16 st. 3 /b. It is true that there are many 
men who carry around as great a load, and yet manage to 
lead useful and exemplary professional lives; W. S. Gilbert 
has described one such in his ballad of The Discontented 
Sugar-Broker : 


“His knocker advertised no dun, 
No losses made him sulky ; 
He had one sorrow—only one— 
He was extremely bulky. 
A man must be, I beg to state, 
Exceptionally fortunate 
Who owns his chief 
And only grief 
Is—being very bulky.” 
The moral of Gilbert’s ballad is that it is often wisest to 
leave well alone: 
“ He’d everything a man of taste 
Could ever want—except a waist ; 
But discontent 
His size anent, 
And bootless perseverance blind, 
Completely wrecked the peace of mind 
Of this East India broker.” 

Sugar-broking, however, is a sedentary occupation, and 
may be as successfully practised in a 230 /b. frame as in one 
of 170 /b. When it comes to fire-fighting, it cannot be 
denied that advantage lies with the bantam, feather and 
light-weight classes. Massive strength and resilience of 
bulk are all very well in their way; but speed and 
manoeuvrability are of primary importance in an occupation 
which calls for such active pursuits as leaping on and off 
moving fire-engines, effecting an entry through narrow 
apertures, and swarming up and down flimsy poles and 
ladders. Herr Krell’s difficulty was an inherent tendency to 
immobilization. “When alarm bells rang at the fire-station, 
he used to get stuck sliding down the poles, and his mates 
had to push him through.” When duty called upon him to 
“shin up and down” a fire-escape, the spirit was willing but 
the flesh was obdurate; on more than one occasion his bulk 
became wedged between the handrails, causing a serious 
obstruction to emergency traffic. 


At length authority took a hand and delivered an 
ultimatum. Either he must leave the service, or he must get 
his weight reduced. Faced with so painful a dilemma, this 
slave of duty hesitated not a moment. As many have done 
before him, in the pursuit of more rarefied accomplishments, 
he entered upon a rigid course of fasting. For 14 whole 
days he restrained his appetites and mortified his flesh. Only 
the lightest of food—and that in most minute quantity— 
passed his lips. 


“The mountains,” says the Psalmist, “ shall skip like rams, 
and the hills like lambs.” The fulfilment of that prophecy 
could cause no greater consternation than did the agility of 
Herr Krell’s Brobdignagian frame, among his comrades, at 
the expiration of his two weeks’ ordeal. To what extent he 
has lightened his load is a carefully guarded secret; but it 
is clear to all that he is running about and climbing up and 
down as nimbly as the rest. Slimming in a good cause is no 
longer exclusively a womanly pursuit, and the proverb // faut 
souffrir pour étre belle must now be given a masculine 
counterpart. A.L.P. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else- 
where in this journal.) 

Cheshire’s London Law of Real Property. Eighth Edition. By 
G. C. Cheshire, D.C.L., F.B.A., and J. B. Butterworth, M.A., 
Barristers-at-Law. Butterworth & Co. (Publishers) Ltd. Price 
55s. net., by post 2s. extra. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘* The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the i 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Criminal Law—Disorderly behaviour in a police station— 
—Public Order Act, 1936, s. S—‘‘ Public place.” 

A is arrested and charged under s. 5 of the Public Order Act, 
1936. It appears that A having been spoken to in the street 
by a police constable concerning a motor vehicle saw fit to pro- 
ceed to the local police station and in the public passageway in 
the station behaved in an abusive and disorderly fashion in the 
presence of the station officer who answered his inquiry. A 
refused to desist and continued to use abusive language to police 
officers who endeavoured to induce him to leave the station and 
return to his home. On A’s refusal he was arrested and charged 
as above. 

Am I correct in contending that the “ passage” in the police 
station is not a public place as defined by s. 9 (1) of the Act 
and further that the defendant’s conduct in relation to the police 
officers cannot be considered liable to provoke a breach of the 
peace ? 

I am of opinion that if any offence has been committed at all 
by A he can only be summoned under s. 29 of the Town Police 
Clauses Act, 1847, for the offence of “violent behaviour in a 
police office.” H. TENAX. 

Answer. 

If, as we assume, the public passageway in the police station 
refers to a corridor or hallway, we are inclined to agree with 
our correspondent’s contention that it is not a “ public place” as 
defined by s. 9 (1) of the Act, although we would not agree that 
the defendant’s conduct could not be considered likely to occasion 
a breach of the peace. In view of the general tenor of the Act, 
we do not think this is the sort of behaviour it was intended to 
prevent (see Wilson v. Skeock (1949) 113 J.P. 294), and we think 
the proper charge is one under s. 29 of the Town Police Clauses 
Act, 1847. 


2.—Justices—Ex officio—Eligibility to vote at election of chair- 
man. 

In browsing through Questions and Answers from the Justice of 
the Peace, 1950-1955, I came across your replies to P.P. 10 and 
11 on p. 162 and was rather surprised at the answers given. 

I have always thought that the words “who ordinarily acts in 
and for that part” exclude an ex officio county justice from 
taking part in the election of, or being elected, chairman of the 
bench. 

I feel that strength is lent to this view in that the chairman 
is elected for the calendar year and the ex officio justice will 
normally, since he will vacate his office, cease to be a justice 
of the peace in May, and it is clear from the rules that justices 
who are entitled to vote are also eligible for election as chairman. 

I should appreciate your further views and in particular, if 
you do not agree with the above, your interpretation of the words 
“who ordinarily acts” in the Justices of the Peace (Size and 
Chairmanship of Bench) Rules. 

JILAN. 
Answer. 

We think that the answers to which our correspondent refers 
are correct. We think the definition of “justice” as a person 
whose name has not been entered in the supplemental list applies 
without exception; the other part of the definition is intended, 
in our view, to prevent a justice for a county from voting in an 
election outside his own petty sessional division, i.e., if he acts 
ordinarily in the X petty sessional division, he must not vote at 
an election in the Y petty sessional division, since he does not 
ordinarily act in and for that part of the county. 


3.—Landlord and Tenant—Notice to quit—Notice of intention to 
apply for order of eviction—Tenant has absconded. 

Four weeks’ notice to determine a weekly tenancy of a council 
house was addressed by me on behalf of my council to the tenant 
and served by registered post, and an A.R. post office form 
obtained signed (it appears) by the wife of the tenant. The 
notice to quit was dated November 7, 1957, and expired on 
December 7, 1957. It now appears, however, that the tenant had 
left his wife during the previous June, and has not returned to 
the council house, and his whereabouts are not known. The 


wife now occupies the council house with only two children aged 
10 and 12. 





(a) Can this be considered a sufficient notice to quit to enable 
proceedings to be taken for recovery of possession under the 
Small Tenements Recovery Act, 1938 ? 

(b) Was there good service of this notice ? 

(c) If your answer is yes, should the statutory notice for 
recovery of possession after due determination of the tenancy, be 
served on the wife ? 

(d) If so, should there be any variation in the wording of the 
form. Should it be addressed to the wife, or ought one form 
to be addressed ex abundanti cautela to the husband if possible ? 
No rent has been paid by the wife, and the council require 
possession. 

I note that s. 167 of the Housing Act, 1936, authorizes service 
in certain ways of “documents required or authorized to be 
served under this Act.” 

(e) Is this notice to quit so authorized and where ? 

(f) Is this statutory notice so authorized and where ? 

(g) If the above proceedings are not applicable will you please 
advise the steps that should be taken to recover possession. 

Answer. DITNAR. 


The notice to quit was properly served at the house, and 
accepted by the wife as agent for the tenant. 

(a) and (5) Yes. 

(c) The husband is the tenant holding over (by his agent) and 
the notice of intention should be addressed to him. There is, 
however, no objection to serving a notice of intention on the 
wife also, in her character of a person residing on the premises: 
s. 1 of the Act of 1838 recognizes that the premises may be in 
the physical possession of somebody other than the ex-tenant. 

(d) Both notices should follow the appropriate words of the 
Act of 1838. 

(e) We have expressed the opinion that s. 167 applies to a 
notice to quit: see 116 J.P.N. 110. 

(f) The query last referred to (though not our answer to it) 
suggested that in an earlier answer we had said that s. 167 could 
be relied on for the notice of intention as well as the notice to 
quit. We had not said this: see 115 J.P.N. 577. The notice of 
intention must be served in accordance with the Act of 1838; 
the husband’s notice can be read to the wife as provided by s. 2. 

(g) Does not arise. 


4.—Licensing—Compensation levy—Scale of deductions—Cer- 
tificate in accordance with note to sch. 4 to the Licensing 
Act, 1953. 

I shall be glad if you will assist me in relation to the correct 
procedure on the grant of certificates by licensing justices under 
the note to sch. 4 to the Licensing Act, 1953. I find that the 
practice of the former clerk to this borough was annually to 
prepare certificates for grant at the general annual licensing meet- 
ing to those persons who, so far as I can ascertain, had some 
years previously satisfied the justices of their entitlement to such 
certificates. Am I correct in holding: 

First. A certificate can be granted only on application to the 
licensing justices made when notification has been received from 
the compensation authority that a charge has been imposed under 
s. 18 of the Act. ° 

Secondly. The application can be made at any time and not 
necessarily at either a general annual licensing meeting or 2 
transfer sessions. Provided of course that the clerk gives notice 
to the licensing justices under r. 56 of the Licensing Rules, 1910. 

Thirdly. There must be sufficient proof given by a licensee of 
the entitlement to a certificate by production of an auditor's 
certificate on every occasion upon which he makes such an 
application. 

Fourthly. There is no necessity to consider applications 
annually in anticipation of a charge being imposed by the com- 
pensation authority. O. TENAX. 

Answer. 

1. We find no authority for the assertion that a certificate may 
be granted only on an application made after the compensation 
authority has fixed the charge for the year; although, of course, 
if no charge is fixed in a particular year, any certificate that 
may have been granted by the licensing justices under the note 
a 4 to the Licensing Act, 1953, is without force. 

. Yes. 
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3. We have not been able to find authority for this statement. 
The only case known to us is ex parte Holborn and Frascati, 
Limited (1914) 78 J.P.N. 316 (in which a judgment of a Divisional 
Court is condensed into five lines of print), which decided that 
licensing justices are entitled to require figures of trade done. 
Our experience is that this evidence is rarely required. 

4. There is no necessity for applications to be considered in 
anticipation of a charge being imposed; nor is there a pro- 
hibition. 
5,—Licensing—N otice, service of—Registered post—Non-delivery 

in ordinary course of post. 

The adjourned general annual licensing meeting sits at 10.30 
am. on a Monday. An applicant for a new licence posts the 
required notice to the clerk to the justices by registered post on 
Friday, three weeks and four days before the adjourned meeting. 
The clerk’s office is open on Saturdays. Registered letters are 
not delivered to the clerk’s office by the first delivery each day 
because that takes place before anyone is available to sign for 
such letters—about 7 a.m. Registered letters are delivered with 
the second delivery about noon except on Saturday. The post 
office does not effect a second delivery on Saturday and as a 
result the clerk receives the notice about noon on the Monday 
three weeks prior to the Monday of the meeting. An ordinary 
letter would have been delivered on Saturday. 

1. Is this proof of posting proof of delivery when the clerk 
knows that the notice did not reach him in time ? 

2. Can the justices waive the provision as to length of service 
on the clerk ? NIFFO. 

Answer. 

1. We think that the situation is such that licensing justices 
would not be wrong in deeming service to have been effected 
on their clerk at the time of the letter-delivery in the ordinary 
course of post when the registered letter containing the notice was 
not in fact delivered because the office of the clerk to the 
licensing justices was not then open. 

2. Service by post is effected at the time at which the letter 
would be delivered in the ordinary course of post, unless the con- 
trary is proved (Interpretation Act, 1889, s. 26). We think that 
cases occur in which nobody need strive officiously to prove the 
contrary. 


6—Real Property—Purchase notice under s. 19, Town and 
Country Planning Act, 1947—Concealed fraud more than 40 
years old. 

In 1957 the personal representatives of Mrs. X served a pur- 
chase notice under s. 19 of the Town and Country Planning Act, 
1947, on the local planning authority in respect of a piece of 
land of which X took a conveyance from Y as beneficial owner 
in 1917. The purchase notice was confirmed by the Minister of 
Housing and Local Government and the land was subsequently 
“conveyed” to the authority by the personal representatives of 
Mrs. X. In 1958 Z served a purchase notice on the authority in 
respect of the same piece of land, of which he had taken a con- 
veyance in 1915 from Y as beneficial owner. This purchase 
notice was also confirmed by the Minister and the land has now 
been conveyed to the authority by Z as beneficial owner. Pre- 
sumably the authority has no remedy against Mrs. X’s personal 
representatives in view of their limited covenant for title, but 
have the authority a remedy against Y in respect of the breach 
of his covenant for title ? It appears that the breach of covenant 
is entire and complete at the time of execution of the conveyance, 
so that the Statute of Limitations would begin to run in Y’s 
oe from that date unless s. 26 of the Limitation Act, 1939, 
applies. 

The land is in the same state as it was in 1915 and has never 
been physically occupied. BEWLY. 

Answer. 

We find some doubtful points here. It looks as if Y, having 
sold the property to Z, acted fraudulently in selling it two years 
later to X, but it is not clear how the fraud was worked since Z 
should presumably have held the deeds. If Z did not hold the 

, it is not clear how Z established a title in 1958, after the 
Property had been held adversely to him since 1917. For pur- 
Poses of our present answer, however, we accept the fact that Z 
was able to show title. When it is said that the land has never 
been physically occupied, we suppose this means that neither Z 
nor X performed any overt act as owner. In so far as a posses- 
sory title might have to be considered, it would in 1917 have 
been acquired under the Real Property Limitation Act, 1833, 
and s. 26 of the Act of 1833 might have been available to Z 
for the purpose of challenging X. Seeing that apparently nobody 
took any interest in the land for 40 years, we do not suppose 
that its purchase price "was heavy, and the council might be 
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throwing money away by taking proceedings against Y, on the 
ground of a fraud committed so long ago. If they do consider this 
worth while, we think s. 26 of the Limitation Act, 1939, will 
help; it is wider than s. 26 of the earlier Act. 


7.—Tort—Dog kills chickens—Farmer shoots dog. 

We act for a farmer who owns and ——— eggs from 90 
pullets, which are housed in an orchard adjacent to the farm 
buildings. One evening at dusk our client’s daughter was going 
to put up the pullets for the night in the henhouse, when she 
discovered several pullets lying dead in the yard and a neighbour’s 
dog in the vicinity of the yard with a dead pullet in its mouth, 
She shouted at the dog and it ran off. She ran to fetch the 
assistance of a member of the family and returned with our client 
in three or four minutes’ time. On being told of what was taking 
place, the farmer took up his gun, loaded it and went out to the 
scene. The farmer himself again saw the dog after a moment or 
two by the hedge in the paddock, with a further pullet being 
killed, or actually killed, in its mouth. The farmer shot the dog. 

It appears that the dog was a valuable pedigree animal, but that 
the damage done to the pullets, of whom a number were killed, 
is approximately equal to the value of the dog. The question 
with which we are concerned is whether the farmer has a valid 
claim against the owner of the dog in respect of the damage to 
the pullets, and can the farmer successfully resist any counterclaim 
by the dog owner in respect of the loss of the dog ? Authorities 
appear to indicate that the farmer has a good claim in that, in 
certain circumstances, he is justified in shooting the dog to pro- 
tect his livestock, but we have not found any clear authority on 
the civil aspect of the matter. CARINA. 

Answer. 

We see no reason to doubt that the farmer has a good claim 
for the value of the chickens, and we think he has, on the facts 
stated, a good answer to a counterclaim by the owner of the 
dog. The civil liability of a farmer in such a case was fully 
set out by Scott, L.J., in Cresswell v. Stirk alias Cresswell v. Sirl 
(1947) 112 J.P. 89; 2 All E.R. 730. The decision of the 
Court of Appeal is taken as authoritative by the committee of 
Judges and others under Lord Goddard’s chairmanship which 
reported in January, 1953: Cmd. 8746 (H.M.S.O., price 6d.). Their 
report was followed by the Dogs (Protection of Livestock) Act, 
1953, imposing a new criminal sanction on dog owners, but the 
civil liability has not been altered. 








Till see my x 
Lawyer! 


How right he is! He 
would not go to a black- 
smith to have a tooth 
pulled or a mechanic for a surgical operation. Neither, if he 
is wise, to the do-it-yourself expert to draft his will. 

But when he comes to discuss with you the question of a 
charitable bequest to The Salvation Army, will you be 
ready with the answers? The Salvation Army will be glad 
to hear from you at any time and comprehensive inform- 
ation is given in the booklet “Samaritan Army” which 
will gladly be sent on receipt of this coupon. 









Please send mea copy of 
your free booklet 
“ Samaritan Army.” 


The Salvation Army 


113 Queen Victoria Street, London, E.C.4 


Name 
Address 
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cry AND COUNTY OF BRISTOL 
Appointment of Whole-time Male 
Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a _ whole-time Male Probation 
Officer. 

Applicants must be not less than 23 nor 
more than 40 years of age, except in the 
case of a serving probation officer. 


The appointment will be subject to the | 


Probation Rules and the salary will be 
according to the scale prescribed by those 
rules. 
The successful applicant will be required 
to pass a medical examination. 
Applications, stating age, present position, 
qualifications and experience, together with 


May 31, 1958. 
H. G. CRUDGE, 
Secretary of the 


Probation Committee. | 


Petty Sessional Court House, 
Bridewell Street, 
Bristol, 1. 


Amended Advertisement. 
JpOROuUGH OF BEXLEY 


Assistant Solicitor 


COMMENCING salary £1,000 per annum 
rising by annual increments of £40 to £1,120 
per annum, plus “London Weighting” 
allowance. 

Forms of application and conditions of 
appointment are obtainable from the under- 
signed, to whom completed forms must be 
returned by May 27, 1958. The Council 
may be prepared to assist in the provision 
of housing accommodation. Canvassing will 
disqualify. 

ARTHUR GOLDFINCH, 
Town Clerk. 
Council Offices, 
Bexleyheath, Kent. 





ARWICKSHIRE MAGISTRATES’ 
COURTS COMMITTEE 


Petty Sessional Divisions of Atherstone and 


Nuneaton 


APPLICATIONS are invited from Bar- 
risters-at-Law or Solicitors of not less than 
five years standing for the combined whole- 
time appointment of Clerk to the Justices 
of the Atherstone and Nuneaton Petty 
Sessional Divisions (aggregate population is 
approximately 118,200). 

Candidates should have had considerable 
experience in all branches of the work of 
magistrates’ courts, including the keeping of 
accounts. Salary £1,878 < £55 to £2,153, 
plus £100 per annum. 

Applications, on forms obtainable from 
the undersigned, accompanied by the names 
of three referees, must be received not later 
than Saturday, June 7, 1958. 

L. EDGAR STEPHENS, 
, Clerk of the Committee. 
Shire Hall, 
Warwick. 
May 5, 1958. 





BOROUGH OF SUTTON COLDFIELD | 


Legal and General Clerk 


APPLICATIONS are invited for the above 


position within Grade A.P.T. Il (£725—£845 | 


< £30) according to experience. Sound 
knowledge of Conveyancing and Contract 
Law required. Municipal experience not 


| essential. 


The appointment is subject to the Local 
Government 


Application, giving age, qualifications and 


| experience, and the names and addresses 


of two referees, must reach the undersigned 
by May 23, 1958. Housing accommodation 
available if required. 


alj 
; | qualify 
the names and addresses of two referees, | — 


must reach the undersigned not later than | 


R. WALSH, 
Town Clerk. 

Council House, 
Sutton Coldfield. 


MONMOUTHSHIRE MAGISTRATES’ 
COURTS COMMITTEE 


Appointment of Justices’ Clerk’s Assistant 


APPLICATIONS are invited for the appoint- 
ment of First Assistant in the office of the 
Clerk to the Justices for the Bedwellty 
Division at Tredegar. Previous experience 
in a Justices’ Clerk’s office is essential and 
applicants should have a thorough know- 
ledge of magisterial law and practice and be 
capable of taking a court if required. Short- 
hand and typing desirable. Salary—Deputy 
Clerks’ and Principal Assistants’ Division, 
Grade I (£1,030 rising to £1,280 per annum). 
The appointment is superannuable and 
subject to a medical examination. 
Applications, stating age, education, quali- 
fications and experience, together with the 
names and addresses of two referees, should 
reach the undersigned by May 24, 1958. 


VERNON LAWRENCE, 
Clerk of the Committee. 


County Hall, Newport. 


BOROUGH OF TENBY 


Appointment of Town Clerk 


Appointment of Whole-time Justices’ Clerk | APPLICATIONS are invited from Solicitors 


with local government experience for the 


| full-time appointment of Town Clerk. 





| 
| 
| 


The recommendations of the Joint Nego- 
tiating Committee for Town Clerks and 
District Council Clerks will apply. 

Salary £1,050 rising by two annual incre- 
ments of £65 and one of £55 to a maximum 
of £1,235. This is the scale of a borough 
over 5,000. 

The successful applicant will not be 
permitted to engage in private practice. 

The appointment will be subject to the 
Local Government Superannuation Acts, 
1937 to 1953, to a medical examination and 
to three months’ notice on either side. 

Applications, stating age, qualifications 
and experience, and names of three referees, 
to be received by me by noon, Tuesday, 


M. W. CLAYE, 
Town Clerk. 


| May 27, 1958. 


| Civic Centre, 


t 


Tenby. 


Canvassing will dis- | 





BoekoucH# OF SPENBOROUGH 
Appointment of Town Clerk 


| CONSEQUENT upon the retirement of the 


Town Clerk, applications for the appoint. 
ment are invited from Solicitors or Bar. 
risters with wide experience of log! 
government law and administration. The 
commencing salary will be £1,735 

annum rising by annual increments of £55 


: | to £1,955 per annum. 
} Superannuation Acts and a | pS 
| satisfactory medical examination. 


The appointment is subject to the con 
ditions of service of the Joint Negotiating 
Committee for Town Clerks and Distri¢ 
Council Clerks ; to the passing of a medical 
examination for superannuation purpose 
and to three months’ notice on either side, 

Applications, endorsed ‘“ Appointment of 
Town Clerk,” stating age, qualifications and 
details of present and past appointments 
and experience, together with names and 
addresses of three referees, should be sent 
to His Worship the Mayor, Spenborough 
Town Hall, Cleckheaton, not later than 
May 31, 1958. 

Canvassing disqualifies. 

W. STILLINGFLEET, 
Mayor. 
Spenborough Town Hall, 
Cleckheaton. 





ANCASHIRE No. 8 COMBINED 
PROBATION AREA 


Appointment of Female Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a full-time female Probation 
Officer. 

The appointment and salary will be in 
accordance with the Probation Rules 1949 
to 1957. Candidates must be not less than 
23 years nor more than 40 years of age, 
except in the case of a serving officer. 

The post is superannuable and the selected 
candidate will be required to pass a medical 
examination. 

Applications, stating age, qualifications 
and experience, together with the names of 
two referees, should reach the undersigned 
not later than May 22, 1958. 

JOHN ASHBURN, 
Secretary of the 
Probation Committee. 
The Courts, Bolton. 





BoRoUGH OF FALMOUTH 


Legal and Committee Clerk 
(Grade A.P.T. I--£575—£725) 


A Legal and Committee Clerk is required 
in the Town Clerk’s Department. The 
person appointed will be engaged pri 
in legal work and should be capable of 
dealing with conveyancing matters with 
only slight supervision. Some committee 
work will be required to be undertaken and 
a local government background would be 
an advantage but is not essential. p 
Housing accommodation will be provided 
by the council if required. 
Applications, together with the names of 


two referees, should reach me by not later 


than June 7, 1958. 
E. J. K. GIBBONS, 
Town Cl 
Municipal Buildings, 
Falmouth. 
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